the conferees and the House Managers were talking
about an operator's failure to abate conditions
or practices the operator knew or should have
known existed and therefore should have abated
prior to discovery by an inspector."  {Emphasis
in the original.]

Applying this rather ponderous language to the facts of
this case, the foreman did not wear a safety belt "where a
danger of falling should have been recognized under the
circumstances" (Commission Dec. p. 4).  The foreman asserted
that the practice was not dangerous.  The violation by its
very terms involved a danger.  I found that it occurred and
the Commission affirmed.  The foreman knew of the exposure
(he could have fallen 18 feet) .  In the words of the Ziegler
decision, this was a matter of fact.  He should have known
of the danger.  Therefore, the foreman knew or should have
known that the violative conditions or practices existed or
occurred.

Is the knowledge of the foreman imputable to the
operator?

In Pocahontas Fuel Co., 8 IBMA136, 147-8 (1977),
aff'd Pocahontas Fuel Co. v. Andrus, 590 F. 2d 95 (1979) ,
the Board found unwarrantable failure to comply on the
basis that "the knowledge or constructive knowledge11 of a
preshift examiner was "properly imputable to Pocahontas."

In the case of Secretary v. Ace Drilling Co. , 2 FMSHRC
790 (1980) , the Commission stated (in a penalty case) at
pages 790-1:  "In determining liability for conduct regulated
by the Act, the actions of the foreman cannot be separated
from those of the operator.  The foreman acts for the
operator."

I conclude that where a foreman knew or should have
known that he was engaging in a practice, which practice is
found to be a violation of a mandatory standard, the operator
can be found to have unwarrantably failed to comply with the
standard.

SIGNIFICANT AND SUBSTANTIAL

I-n my prior decision, I did not make findings on the
question whether the violation was significant and sub-
stantial, because such findings are unnecessary in deter-
mining the propriety of a 104(d)(2) order. However, they
are necessary in determining whether a 104 (d) (1) citation
or a 104 (a) citation should have been issued. My decision
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